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QUESTION pel ESENTED 

Under 49 U.S.C. 4 512: 
Transportation uses a notice-: 
determine whether particular stai 
express preemption provisions 
Transportation Act. Adinini 
preemption issued pursuant to tl 
Chevron deference in subsequen 
question presented is whether th 
making preemption detenninatio 
sovereign immunity. 

(d)( l ) ,  the Secretary of 
nd-coininent procedure to 
; laws are preempted by the 
If the Hazardous Materials 
trative determinations of 
is procedure are entitled to 
judicial proceedings. The 

s administrative process for 
IS is inconsistent with state 
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1. The Hazardous tation Act, 49 U.S.C. 

central goal of the 
d local regulations 

3 5 10 1 et seq. (the “H 
transportation of haz 
Act is to “preclude a 
and the potential for 
in the area of hazard 
93-1 192, at 37 (197 
21 (1990) (1990 am 
high degree of unifo 
to promote safety a 

local laws * * * 

In furtherance ofthis objecti , as amended in 1990, 
expressly preempts any re of a state, local 
government, or Ind 
hazardous materials when 

(2) the requirement of the political subdivision, or 

this chapter. 
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same” as the federal rules conce 
5 5 125(b)( 1). 

In addition, the Act restrict 
states, local governments, and 
connection with the transportat 
its current form, the Act provid 

A State, political subdivisior 
impose a fee relating to trans] 
if the fee is fair and u s  
transporting hazardous inatei 
planning, developing, and 
emergency response. 

49 U.S.C. 8 5125(g)(1). 

2. Having set out the substan 
the HMTA, Congress also estaf 
which the Secretary of Transpc 
the Act preempts particular stat< 
the 1990 amendments, the Act pr 
affected by a state, local, or 
requirement may apply to the Sc 
determination regarding “wh 
preempted” (49 U.S.C. 3 5 125(c 
or Indian tribe may request such 
OWM requirements. Ibid. The 
authority to make most such pree 
Associate Administrator of Haza 
Department of Transportation’s R 
Administration. See 49 C.F.R. 5 

Under regulations promulgate 
the Act (see 49 U.S.C. 4 5 125(d) 
prescribe regulations gove 
preemption)), applicants for ar 
determination must send a cop 
affected state, local government, 

ig those subjects. 49 U.S.C. 

le circumstances in which 
ian tribes may levy fees in 
of hazardous materials. In 

a State, or Indian tribe may 
:ing hazardous material only 
for a purpose related to 
, including enforcement and 
tintaining a capability for 

scope of preemption under 
ied a unique mechanism by 
tion can determine whether 
quirements. As modified by 
vides that any party directly 
.ribal hazardous materials 
retary for an administrative 
her the requirement is 
; a state, local government, 
determination regarding its 
ecretary has delegated the 
iption determinations to the 
lous Materials Safety of the 
search and Special Programs 
0 7.2 0 9( a). 

by the Secretary pursuant to 
) (directing the Secretary to 
ling detemiinations of 
administrative preemption 
of their application to the 
ir Indian tribe. 49 C.F.R. 9 



107.205. The Associate Ad tor must publish notice of 
the application in the Fed ister and offer interested 
parties an opportunity to co 9 U.S.C. 3 5 125(d)( 1);  49 
C.F.R. 9: 107.205(b). In ing how to resolve the 
application, the Associat trator “may initiate an 
investigation of any stat he] application,” “may 
solicit and accept submiss rd persons relevant to an 
application,” “may consider her source of information,” 
and “on his or her own y convene a hearing or 
conference, if he or she c a hearing or conference 
will advance his or her f the application.” 49 
C.F.R. 3 107.207(a). Onc e Administrator reaches 
a conclusion, the deci tes an administrative 
determination as to whet requirement of a State 
or political subdivision s preempted under the 
Federal hazardous mat ion law or regulations 
issued thereunder.” 49 C. 9: 107.209(d). That 
determination is filed i t and published in the 
Federal Register. 49 

The Associate Ad ion deteniiination is 
subject to review in court. 49 C.F.R. 5 
107.213. Moreov ociated regulations 
explicitly indicate t either a state or any 
other affected part inistrative process 
altogether and see 



is preempted. See Pet. App. copy of the application 
was sent to Tennessee offi printed in the Federal 
Register, and interested ere invited to submit 
comments. See 63 Fed. 9 (Apr. 9, 1998). In 
response, the Tennessee of Environment and 
Conservation, the Associatio inerican Railroads, and the 
Hazardous Materials Advis all provided comments 
to the Associate Admin fter reviewing these 

“fair” and is not used for 
of hazardous waste. 64 

Tennessee then sou 

to the transportation 

Administrator’s pree 
District of Tennessee. 

determination be vac 
for making preempt 
principles of state sovereign i ty. Pet. App. 17-82. The 
district court rejected the trate’s recommendation, 
however, concluding 
Circuit Court has ev 

merits of the preem 

Carolilia State Po 

7 ’  = AW H M T  also sought a determination 
second Tennessee requirement, 
hazardous materials to file written 
materials in the State. See Pe t .  5 n.2; 
seek judicial review of the Associate 
that this requirement is preempted. 

of preemption regarding a 
which obligated transporters of 
rkports of any discharge of such 

Pet. App. 9 1 .  The State did not 
Administrator’s dctermination 



district court’s analysis in thi h rejected Tennessee’s 
claim of sovereign immun on the basis that the 
USDOT proceeding was ad in nature, is no longer 
complete.” Pet. App. 1 1. In rt of appeals reasoned 
that “the central question i “whether the process 
of preemption determina d by Congress and 
carried out by the US thin the ambit of 
adjudicatory determinati y state sovereign 
iinniunity, as delineated in e Commission.” Id. 
at 10. The court answered question in the negative, 
holding that “the process T simply is not an 
‘adjudication,’ as that te 
Supreme Court decision. 

In reaching that concl 
that, “[a]lthough uni 
[established by the A 
process outlined in t Procedure Act.” Pet. 
App. 12. State officials are not 
administrative proce 
participate, it is n 
determination in a fe 

conducted, it is not boun e rules of evidence or civil 



The court of appeals fo these points to be of 
particular significance. Firs oted that the Associate 
Administrator “acts not as I11 judge, virtually or 
functionally, but inerely,as ies, as an administrator 
of a federal agency interpr and enforcing federal 
legislation in reaching the determination.” Pet. 
App. 14. Second, the co that the preemption 
determination “serves as a ve interpretation of a 
federal statute, prospective in its application and 
warranting Chevron deference quent litigation. * * * 
The action of the Associate Ad or does not result in an 
order of enforcement agai does it leave a state 
defenseless in later litig ate chooses not to 
participate in the administ g.” Id. at 15 (citing 
Chevron U.S.A. Inc. v. Nat sources Defense Council, 
Inc., 467 U.S. 837 (1984)). ordingl y concluded 
that “[tlhis procedure, otice-and-coinnient 
process and the expertise oes not offend the 
dignity of the states, nor tate to adjudicate 
claims brought by private state as if it were 

accordingly remanded the of the substantive 
preemption issue. 

making preemption dete 
administrative ruleinaki 
thought to implicate the 
affected by agency niles 
or, so far as we have bee 
decision - involving the 
governing constitutiona 
Court, petitioners’ argu 
about the application o 
that has no parallel 
circumstances, revie 



1. The principles that this case are undisputed. 
On the one hand, theR is that federal agencies may 

t have the effect of 
displacing state law. See, e. k Southern Ry. Co. v. 

agencies may (and fre nvite comment and 
participation in the admi s by states and other 
interested parties. Nothi s runs afoul of state 
sovereign immunity. Se e Comm’n, 535 U.S. 
at 764 n. 16 (“[ slovereig s are not implicated 
* * * when the Federal a rule opposed by a 
State”); id. at 783 (Bre 

On the other hand, a ognized, principles 
of sovereign immun era1 agency from 
requiring a state “to d rsarial proceeding 
against a private part 
at 760-761. These p 
process compels a 
adjudication - whe inistrative “proceeding 
‘walks, talks, and squawks very like a lawsuit.”’ Id. at 
757 (citation omitted). 

The outcome in 
spectrum the H 
preemption determinations 
assuredly was correct in findin 

squawk like litigation. That poi ade clear by the Court’s 

2. In that case, the Court i 
made the administrative proc 
adjudicative in nature. As 

d the consideratioiis that 



may “file counterclaims aga plaintiff’; and “default 
judgment may be entered on the plaintiff.” 535 U.S. 
at 757. Similarly, “discove C adjudications largely 
mirrors discovery in federal litigation”: parties may 
conduct depositions, serve n interrogatories, request 
production of documents, an t requests for admissions. 
Id. at 758. In addition, “the r the [FMC] ALJ * * * is 
similar to that of an Article [bid. And the plaintiff 
in such a proceeding may s s, as well as injunctive 
and other relief, from the de id. at 748-749. In this 
context, “the similarities b proceedings and civil 
litigation are overwhelming.” lbi 

Here, in contrast, th ess for determining 
preemption differs in eve the FMC proceeding 

elements that charac . As the court of 
appeals explained, th for a complaint or 
answer; a “default sible; there is no 
discovery of any 
Associate Ad in ini s ng like an Article 

determine the sco effect. See Pet. 
App. 13. 

tates that failed 

And if a state chooses not to p ate in the administrative 
process, “it is not barred challenging the final 



App. 13.2’ It is difficult to 
constitutes “an impermiss 
Federal Maritime Cornm ’ti 

3. The various argumen 

n this procedure that 
a State’s dignity.” 

request for certiorari are 
special mention. First, 
petitioners assert that they forced to contest the 
administrative preempti 
made such determinations “ State.” Pet. 11; see 
also Pet. 20. But nothing i or the administrative 
process makes the Associate inistrator’s preemption 
determinations self-en 
decrees (or to the d C at issue in 
Federal Maritime Co 
legislative history of t  
of “a binding adininis 
for making preernpti 
444(I), supra, at 28) 
administrative proc 
preemption that was “advisory in 
only that Congress envisioned a 
would produce pree 
deference. Cf. Unit 

” (id. at 52) - indicated 
forinal procedure that 



(200 1) (an administrative d 

defective, arbitrary or ca 
contrary to the statute”). 

at receives deference 
unless procedurally 
tance, or manifestly 

Second, petitioners ins p tion de termination 
gency adjudication. 
terminations plainly 

They fall within the 
of a “rule,” which 

process should be regar 
Pet. 13-23. In fact, howe 

encompasses “the who 
general orparticulnr 
implement, interpret, 
55 1(4) (emphasis ad 
is familiar in infor 

Federal Muriti 

And the preemption dete 
declaration about the scope o 

and squawks” like a rule. 

Act appears to be unique: “the 
this case were unable to identi 

and the district court in 
other congressional act 
king determinations of 



1 1  

about the impact of a very rece, 
most unusual statute. In sucl 
question presented in the petitio1 
case-specific application of undis 
and exceptional statutory stru~ 
Court's attention. 

CONCLl 

The petition for a writ of cert 

Respectfully submitted. 
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